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O®OPMHUPOBAHUE MNO3UTUBHO-ITPABOBOT'O MBIIIJIEHUA
JJIsI T3BEXKAHUSI KPU3UCA TIEMOKPATHUN:
COIUAJBHO-®PUJIOCOPCKHAMN AHAJIN3

FORMATION OF POSITIVE LEGAL THINKING TO AVOID THE CRISIS OF DEMOCRACY:
A SOCIO-PHILOSOPHICAL ANALYSIS

Annomauuﬂ: 6 cmambe paccmampueaemcs 3960Ja0yusl U 3HAYeHue qbyndajwenmaﬂbnbzx HAyK 6
qbopmupoeanuu COYUANBbHO-NPABOBO2O  MbBIWIEHUSL U  MUPOBO33PEHUA, AHAIUIUPYIOMCS 2eHemuyecKuil.  u
cucmemamuyeckuil NoOXo0bl K UCCae008aHUIO npaea u eocydapcmea KdK coyualbHblX }l6fl€Hu12, nodqepkueaemc;l ux
83AUMOOONOTHAIOWULL XapaKmep.

Asmop ucciredyem OUCKYCCUOHHYIO DONb SHYUKIONeOUU Npasda 6 pPYCCKOU aKAOeMU4ecKol mpaouyuu,
ommeuas Kpumudecxkoe eocnpusimue BUOHBIMU Y4eHvimu, cmasusuiumu noo comuenue eé HAY4HY10 YenHocmb,
NOKA3aHo, KAk poccuﬁc;cue YueHvle omouiiu om 9Huumone()uqea<ux nooxo008 K paspa6om7<e KOMNJNEKCHbIX
npaeogvix Kouyenyuti u meoputi. Ocoboe 6HUMAHUE YOensiemcs CHMAHOBNeHUr0 00wel meopuu npasa Kax
@PYHOAMEHMANBHOU OUCYUNIUHBL, CUHMEUPYIOWEl 3HAHUS U3 DA3IUYHBIX NPAsosvix obnacmel u cliydlcawen
Memo0o02u1ecKoll OCHOBOU 05 OMPACTIEBbIX 2YMAHUNAPHBIX HAYK.

Ipocresicusaemes paszsumue obwel meopuu npasa ¢ NOUYUU COYUATbHO-PUIOCOPCKO20 3HAHU,
noduepkueaemm opuernmayus 0ucuunﬂqul Ha anaiuz no3umueroco npasa u eé yeilb CO30aHUSA I0O2UYECKU cmpoﬁﬂbzx
cucmem CcoyuailbHoO-npasoevlx nomzmuﬁ, nokasaHa YyeHHocnbv d)yHOaMeHmanbezx HAayK O/isl NOHUMAHUSL C8A3U U
8bIPabomKu  NPOPECCUOHANLHBIX NO0X0008 K OCUCMEVIOWUM HPABOGLIM CUCMEMAM C YYEMOM BO3MOICHBIX
MPAaeKmopuil ux paseumusi.

Knrwuesvte cnosa: obwecmso, 2ocyoapcmeo, OeMOKpamus, UCMOPUs COYUATbHO-DUIOCOPCKUX U
noaumu4YecKux yweﬁuﬁ, npaeosoe mvluiienue.

Abstract: the article examines the evolution and importance of fundamental sciences in the formation of
socio-legal thinking and worldview, analyzes genetic and systematic approaches to the study of law and the state as
social phenomena, and emphasizes their complementary nature. The author explores the controversial role of the
encyclopedia of law in the Russian academic tradition, noting the critical perception of prominent scientists who
questioned its scientific value, showing how Russian scientists have moved away from encyclopedic approaches to the
development of complex legal concepts and theories. Special attention is paid to the formation of the general theory
of law as a fundamental discipline synthesizing knowledge from various legal fields and serving as a methodological
basis for the branch humanities. The article traces the development of the general theory of law from the perspective
of socio-philosophical knowledge, emphasizes the discipline's focus on the analysis of positive law and its goal of
creating logically coherent systems of socio-legal concepts, shows the value of fundamental sciences for
understanding the relationship and developing professional approaches to existing legal systems, taking into account
possible trajectories of their development.

Keywords: society, state, democracy, history of socio-philosophical and political doctrines, legal thinking.

Haykam, ¢GopMHUpYyOIIMM TO3WTHBHOE IOPHAMYECKOE MBIIUIEHHE, B 00Jieeé IIMPOKOM CMBICIE —
MHPOBO33pEHHE, BCETAa yIeNsIeTcs 00IbII0e BHUMaHNE. BONpOCk MOHNMaHMS W COOTHOIICHUS B AEMOKPATHIECKOM
oO1IecTBe IpaBa M TOCyJapCcTBa, IMYHOCTH M O0IECTBA, MOPANH U ITPaBa, MOJUTHKH U ITpaBa M MHOTHE APYTHE BCET/Ia
BOJIHOBAJIM 4eJIOBEYECTBO. B pesynmprare QHIOCOPCKUX TUCKYCCHIl M CIIOPOB IO ATHM IPOOIeMaM CO3/1aBajlHCh
KOHIICTIITH B 3aIIUTY IPABOBOTO (PEIUTHO3HOTO, OOIIECTBEHHOTO, TOCYJAPCTBEHHOTO | JIp.) Uaeana. B HacTosmee
BpeMs B HaIIeM TOCyIapCTBE HOAYEPKUBAETCS HEOOXOJMMOCTh Pa3BUTHSI COIMATIBHBIX HAyK KaK HayK 00 oOmecTse
Y MEKJIMYHOCTHBIX OTHOIIEHMSX BHYTpH Hero. Opuanyeckas Hayka — HayKa COIMalIbHas; OHa 00beMHSET B cebe
(yHnamMeHTaIbHbIE, OTpacieBble U MPUKIAIHbIE Iopuandeckie Hayku. K ¢pyH1aMeHTaabHbIM I0pUINYECKIM HayKaM
OTHOCSITCS] TEOPHSI M HICTOPHS TOCYAAPCTBa U IpaBa, NCTOPHSI ITOJIMTHYECKUX U IPABOBBIX YUeHUH, (hritocodus npasa.
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TeopeTnko-mpaBoBEIE (HCTOPUKO-TEOPETHIECKUE) HAYKH UCCIIECAYIOT IPABO ¥ TOCYIapCTBO KaK COI[HAIbHBIE
ABJICHUSI B Pa3HBIX IUIOCKOCTSX: T€HETHUECKH M CHCTEMATHUYECKH. | eHeTHdeckoe (MCTOPUYECKOE) MCCIEIOBAHNE
CTaBUT CBOEH 3a/laueii YCTAaHOBJIECHHUE CBSA3€H TOTO WIIM MHOTO MOJUTHYECKOTO COOBITHS WU TOJUTHKO-TIPABOBOM
JOKTPHHBI C YCJIOBHSAMH BpeMeHH W MecTa. Crcremarmdeckoe ((GHIocopckoe) M3YIeHHE ITOJIMTHKO-TIPABOBBIX
SBJICHNH WM KOHIEIIMH OIEHMBAET MX BO BHYTPCHHEM 3HAUCHUH, HE3aBHCHMO OT YCIOBHH MX HCTOPHUYECKOTO
npoucxoxaeHus. JIoKTpuHa — 3TO Bcerza aOCTPaKLus, MPOXYKT OYEHb CIIOXKHOTO COCTOSHHSA, COBOKYITHOCTH
9KOHOMHUYECKHX, OJIUTHYECKUX, KYJIbTYPHBIX 3aIIPOCOB, OTHOILICHMS OOLIECTBA K CBOEMY IIPOLIIOMY H JIp.

JIroboe mcropmueckoe cOObITHE Bcerjna HHIMBHAYaIbHO, MOJTOMY HEOOXOAMMO HCCIENOBaTh (aKTHI,
cO3/1aBasi MaKCUMAaJIBHO TIOJIHYIO KapTHHY, C TEM, YTOOBI HIMETh BO3MOXKHOCTh MAaKCUMAJIbHO OOBEKTHBHO OOBSICHUTD
MpOM3OLIE e COlMANbHOE sBJIeHHE. MHauBUaAyanu3upylomee onucaHue (WIiM uaeorpaduuecKkoe), XapakTepHoe
JUISL HICTOPHH, HE UCKJIIOYAeT CUCTEMAaTHYECKOTO MOJIX0/1a, II03BOJISIIOLIET0 CO3/1aBaTh THIIOJIOTHU B 00JIacTH paBa 1
rocyaapctBa. Tak, NMpaBo OJHOBPEMEHHO MOXKHO HCCIIEOBaTh KaK SMIHPHYECKUH (aKT, TO €CTh IPaBOBYIO
JEHCTBUTEILHOCTD OIMPEAEICHHOTO 00IIEeCTBa B KOHKPETHBIX yCIOBHUAX BPEMEHH U MECTA, M KaK COLMOKYIBTYPHBII
(heHOMEH.

J11st TEOPETHUKO-TIPAaBOBBIX HAYK OOJIBIIOE 3HAUCHHE UMEET METOAOJIOTHS UCCIIEIOBAaHNS — OHA 3aJacT yroJl
3peHns, MOJ KOTOPBIM OIEHMBACTCS MpPaBO M ToCydapcTBo (mOepann3M, KOHCEPBATH3M, KOMMYHH3M,
MIEJIMHTMAHCTBO, (MXTEAHCTBO, IIParMaTH3M, HHIICAHCTBO, HJICANM3M, MO3UTHBH3M, (CHOMEHOIOTHS,
SK3UCTEHIHAIH3M H JIp.).

B ucropuueckoi peTpoCneKTHBE TEOPHH roCynapcTBa U IpaBa NpeALeCTBOBAJIA SHIUKIJIONEIUS MpaBa —
KpaTKoe U3JI0KEHHE OCHOB BCEX OTPACIIEBBIX IOPUANIECKUX HAayK. DHIMKIIONEANS €CTh CUCTEMaTHUeCKoe 0003peHHe
BCEX HayK BOOOIIE WIIM TOJILKO N3BECTHOM IPYIIIBI HAYK, POACTBEHHBIX MEXAY co00i. OHa KOHCONUIUPYET MAaCCHB
(haKTOJIIOTHYECKHUX CBEACHUI, YBEIMYHBasi KOJINUeCTBO 3HaHUs. CIIOCOOBI IIOCTPOCHUS MaTepuaia B SHLIUKIIONEANH
MOTYT OBITh Pa3jMYHBL: OCHOBBIBATHCS Ha €IMHOW HCXOJHOM TOUYKe, OT KOTOpOH 3aBucsaT Bce ee yacth (H.K.
Pennenkamri(h), n3nmaraTbest B anaBUTHOM HOPSIIKE WM B JIFO0OH Apyroi gopMe crUcTeMaTH3alnH, YAOOHOH s
nonp3oBanus ([.®. llepmenesny).

B oTedecTBeHHOH akaneMUYECKON Cpeie OTHOIICHHUE K SHIMKIIONEINH MPaBa B LEJIOM OBUIO HETaTHBHBIM.
YTBepkaanoch, 4YTO OHa HE MOXET JaTh 3HAHWS OCHOBHBIX NPHHIMIIOB MpaBa, INPEJOCTABIAET TOJIBKO
(hparMeHTapHBIC CBEACHUS O MpaBe, JENacT BHIBOJBI, HO HE PACKPHIBAET TOT MaTepuall, Ha OCHOBE KOTOPOTO OHH
JIETIAf0TCs, ¥ HE MOKA3bIBACT JIOTMUECKUI X0 FOPUANIECKON MbIcTH. Takast ANCIMIUIMHA MOXKET Jja’ke ObITh BpEIHOMN
(I'.®. llepmeneBny, M.B. MuxaiioBckuii), NOCKOJBKY CO37aeT OOMaHUMBOE BIIEYATJCHUE, YTO 3aHSTHE
IOpPHCIIPYACHIIUEH — 0ueHb Jierkoe feno. OTeuecTBeHHbIE KyPChl C Ha3BaHHEM «QHLUKIIONEANS IIPaBay, 0 CYLIECTBY,
conepxaiu npodiemaTuky oobier Teopun mpasa (H.K. Pernenkammnd) mubo dunocoduu npasa (E.H. Tpyoerkoit).
HcknroueHueM siBuinack pabora H.A. 3BepeBa « DHIUKIONEANS PaBay, B KOTOPOU MPU3HABAIOCH BAKHOE 3HAUCHHUE
aToi yueOHoW mucuuminHbl. H.A. 3BepeB Obun comunmaper ¢ H.K. Pennenkamiipom B TOM, YTO COBpEeMeHHas
SHIMKIIONEANS JAOJKHA MPEICTAaBIATh 0003peBaeMBblil €10 MaTeprall Kak eIUHOE LieJIoe, CBA3aHHOE BO BCEX CBOMX
YacTsX, a Ml 3TOrO OHA JOJDKHA H3JIaraTb CBOE COAEPKaHWE KAaK CTPOWHYIO CHCTEMY IOHSATHH, JIOTHYECKH
COEIMHEHHBIX MEX1y CO00H M NMOAYMHEHHBIX OJHOMY BBICIIEMY IOHATHIO [2]. Micxoast u3 aToro, TinaBHas 3aaada
SHIUKJIONEANH TIpaBa COCTOUT B TOM, YTOOBI CIY)KUTh BBEJICHHEM B M3y4YEeHHE IOPHIMYECKUX HAyK, II03TOMY OHA
JIOJDKHA PACKPbIBATh IOHSATHS TIpaBa W TOCYNApCTBa IO BO3MOXKHOCTH B IPOCTOH M SICHOW (hopme, AOCTYITHOH
MOHMMaHHIO HAYMHAFOIIIETO.

B menom pycckue mpaBoBensl HE IOLUIM 10 IyTH SHIMKIONEIM3Ma, CBOE OCHOBHOE BHHUMAaHHE OHH
COCPEJOTOYMJIM Ha YSCHEHMH TMOHATHH M CO3JaHMM MpPaBOBBIX KoHIenuid. I[Ipousonuio Qakruyeckoe
OTO’KJIECTBJICHHE SHIIMKIIONEINH TIpaBa ¢ o0miel ero reopueil. O6mas Teopus npasa (Teopus rocyaapcTBa U Ipasa)
— OCHOBOIIOJIAraroIas IopuaInIeckas Hayka, KOTopas BEIpakaeT B CHCTEMe KaTerOpHii OCHOBHBIE Ka4eCTBa U SIBIICHUS,
XapakTepHbIe IS AeUCTBYyomero npasa. O6mas Teopus mpasa co3aBanack Bo BTopoil monosuHe XIX B. B Poccun
u 'epMaHuy B KadecTBE KOMIUIEKCHON JUCLUILUIMHBI, CIOCOOHOH BBICTYIIUTH HOCPETHUKOM MEXIY OTPACIEBBIMU U
HCTOPHKO-TEOPETHUECKUMH IOPUANYECKUMH HayKaMH. B KauecTBe HEOOXOOMMBIX YCIOBHHM A €€ CO3JaHus
MpaBOBE/bl Ha3bIBAIM: 1) JOCTATOYHOE HAKOIUICHHE IOPHIMYECKOT0 MaTepHana, TpeOyIomero oobeMHeH s, 1 2)
HaJIMYMe OCHOBBI, HA KOTOPOH BO3MOYKHO 00BEIMHEHHE OTPACIIEBbIX HAYK B eIMHOE IieToe [5].

BonbIIMHCTBO pyCCKHX HCCIeioBaTeNed HCXOIMIN U3 TOTO, YTO 00IIast TEOpHs TIpaBa MCCIIETyeT MPaBo Kak
cucTeMy 00IIe00s3aTeIbHBIX HOPM, YCTAHOBIICHHBIX MJIM CAHKIIMOHUPOBAHHBIX I'OCYAAPCTBOM U OXPAHSIEMBIX OT
HapyIIeHUH MepaMu ToCyJapCTBEHHOro NpHUHYkAeHus. IIpenmeroMm oOmei Teopuum mpaa, mo ouneHkam H.B.
MuxaiIoBCKOTO, BBICTYIIAET COBOKYITHOCTh IOPUAMYECKUX 3HAHUN B BHUJIE €IMHOTO Ienoro. MccnemoBanue o0mmx
BOIIPOCOB TpaBa, MpeANnojaraeT u 0coObIii CKIIag yMa, H 0COObIe HAyYHbIe CUMIIATHH [5].

Brutag B pa3paboTKy mpobiaeMaTHKH oOImieil TeopuH IpaBa BHECIH HCCIIEAOBATEIH JOPEBOIIOIHOHHOTO
nepuona (H.K. Peanenkammng, H.M. KopkyHnos, C.A. Mypomues, I1.11. Hosropoaues, JL.U. Ilerpaxwmuxuii, 1.A.
Wnenn, E.H. Tpy6euxoii, I'.®. IllepmeneBnd u Ap.), a TakKe MPEICTaBUTENN IIKOJIBI COBETCKUX M POCCHHCKHUX
yuenbix (H.I'. Anekcanmpos, C.H. Bpatycs, O.C. Uodde, M. /. Illaproponckuii, C.D. Keueknsn, U.C. [Tepetepckuid,
B.A. Tymanos, A.M. Bacuises, P.O. Xanduna, O.3. Jletict, M.H. Mapuenko, ®.M. PasHoB u ap.).

I'naBHas 3a1aua oOLIel TEOPUH MIPpaBa COCTOUT B TIOCTPOSHUH JIOTHYECKH 3aKOHYEHHOM CHCTEMBI TIOHATHUH,
JeXKalIUX B OCHOBE OTPACIIEBBIX IOPHIMYECKUX HayK, U OOOOIIEHWH PE3yJIbTaTOB B OJHO IIE€J0€, MPOHUKHYTOE
BHELITHUM ¥ BHYTPEHHUM €TUHCTBOM. MaTepHaJIoM JUIsl TOCTPOEHHH 00I1Ieii TEOpUH ITpaBa SBISIETCS TOJIOKUTEIEHOE
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npaBo. B moammanun M.B. MuxaiinoBckoro, 3To mpuaaeT Hayke oOIIeld TeOpHH MpaBa TOYHOCTH, PENIATUBU3M H
peanmsMm [5]. 3aBUCUMOCTH 001IIel TeOpHH MpaBa OT peaTbHBIX OTHOMEeHUH moauepkuBanr H.M. KopkyHoB: Ha ocHOBe
aHaJM3a MMO3UTHBHOTO IPaBa TEOPETHK IIPaBa CO3AaeT OOIINE MOHATHS; €T0 AeATSIFHOCTh JOJDKHA OBITH HAaIIpaBJICHA
K TOMY, YTOOBI MOHATh MPAaKTUIECKOE IPABO W PEajbHBIC JIFOJCKHE OTHOIICHHS KaK OJHO IIeJ0oe, 3TOT OOImmid
OpraHu3M pPa3loXKUTh Ha €r0 OTIENbHBIE OpraHbl U 3JIEMEHTHI, ONPENEIUTh UX COOTHOIIEHUE M B3aUMOJICICTBHE,
HOPMBI U LIENH UX IEUCTBUS, a TAK)KE Ha3HAUEHUE KaK LIEJIOr0, TaK U 4acTel.

ITo omenkam H.M. KopkyHoBa, o0Iiasi TeOpus UCCIEAYET MOJOKHUTEILHOE TPABO C €r0 TCXHUYCCKOW U
JIOTUYECKOW CTOPOHBI, BBISICHSET PYKOBOJSIIME MPABOBBIC MPUHIUIBI M3 COBOKYMHOCTH, CBSI3U M CYIIHOCTH
OOIIIECTBEHHOTO OpraHMW3Ma M CBOJIUT UX K OOIIMM OCHOBAM JESATEIBHOCTH B oOmiecTBe U rocyaapctee [3]. Hayka
o0IIIell TCOpHH MpaBa BBICTYIMACT MACIITA0OM CTPOroi OOBEKTUBHOCTH M TIOTOMY JIOJKHA M30eraTh CyOBhEKTHBHBIX
IIOCTPOCHHUH.

B XX u XXI BB. MHOTHE UCCIICIOBATEIH TOAYSPKHUBAIOT, YTO OOIIast TCOPHs MpaBa CIOKHUIACH HA OCHOBE
000011IeHNs BRIBOJIOB M TOCTIDKEHUH FOPUANYIECKOTO Mo3uTHBU3MA. Tak, cornacHo oneHkam O.0. Jleficta, oOmas
TEOpHUs IpaBa UMEET HAy4YHBIM XapakTep, TaK Kak €€ NOHATUHHO-KAaTErOpHajbHBIA ammapaT CTPOUTCS Ha OCHOBE
W3ydeHMsI ¥ 0000IIEHHS CYIeCTBYIOMIEH IPaBOBO JeHCTBUTENFHOCTH [4].

Teopus rocynapcTa u mpaBa siBIsIeTCS OOBICHUTEIHHON HAYKOM, cTaBAIIeH mepe coOO0i e Ha OCHOBE
000011IeHNS TTPABOIPUMEHHUTEIFHON TIPAKTHKH PA3HBIX BPEMEH M HAPOJOB CO3/ATh MOHATHS U CUCTEMaTH3HUPOBAThH
ux. Ee ciemyer cumTarth cHCTEeMaTHYECKOW T.K. OHA MCXOIHWT W3 MOHMMAaHHA IIPaBa KaK CHCTEMBI M OOBSACHICT
OCHOBHBIC IOPUJANYCCKHE TMOHATHSI. JTUMH XapaKTCPUCTHKAMHA BO MHOTOM OOBSCHSETCS 3HAYCHHE TCOPHUU
rOCyJIapCcTBa U MpaBa B KAUECTBE METOI0IOTMICCKON OCHOBBI AJIsI OTPACICBBIX IOPHIUUCCKUX HayK. TakuMm oOpaszom,
B XXI B., KaK U B JJOPEBOJIIOIIMOHHON HAayKe O MpaBe, aBTOPBI MOAYEPKHUBAIOT, YTO O0IIas TEOpHs MpaBa BhIPAXKAET
COJIepKaHue MpaBa B CUCTEME FOPUIMYECKH YETKUX MOHATHH (HOPMaTIbHO-I0TMaTHYECKON IOPUCTIPYACHIINY CIYKUT
Ba)KHBIM KOMIIOHCHTOM (DYHIaMEHTAIBHOW IOPUCIIPYACHIIMU B Pa3BUBAIOIIEMCSI, IEMOKPATHIECKOM OOIIECTBE.

Haykn ¢yHnameHTansHONH IOPHCHPYACHIMH BOIUIOMIAIOT MHPOBOM ONBIT MPEAIISCTBYIOIIUX BEKOB B
oOnacTi oOmmIeCTBa, mpaBa M TOCYAApCTBA, B 3TOM 3aKIIOYACTCS MX TCOPETHYECKAas LEHHOCTh M IpaKTHYECKas
3HAYNMOCTb. TEOpPETHKO-TIPAaBOBEIC HAYKH OTHOCAT K (PyHIAMEHTAIBHBIM IOPHIMYECKAM HayKaM — OHH ITO3BOJITIOT
rTy0Xe TOHATH CBA3B MpaBa ¢ JPYTUMHE COIUATBHBIMHU PETYIATOpaMU, YACHUTD, 9TO 3HAHUE MPABOBOTO (PeHOMEHA
JIOJDKHO OCHOBBIBATHCS HE HA MEXaHMUYECKOM 3allOMHHAHHU HUMCEH, JaT, HICTOPUYECKUX COOBITHH, a Ha BHIPaOOTKE
CaMOCTOSITENTFHBIX OIEHOK M NPO(ECCHOHATBFHOTO OTHONICHHSA K JCHCTBYIONIEMY MPaBy C yUYTEM >KeNaTeIbHBIX
MIEPCTIEKTHB Pa3BUTHS BCETO OOIECTBA B IIEJIOM.
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